
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

                                                                                  CASE NO.: PFA/WE/665/99/CN  
In the complaint between: 
 
Joyce van Dyk                                                                         Complainant 
 
and  
 
Fedsure Life Assurance Limited                                         First Respondent 
 
The Governing Body, Heathfield Pre-school Centre            Second Respondent 
 
Heathfield Pre-school Group Life 
and   Pension Scheme                                                             Third Respondent 
 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION 

FUNDS ACT OF 1956 
 
 

1. This is a complaint in terms of Section 30A (3) of the Pension Funds Act of 

1956 which concerns the failure or refusal of an employer who participates 

in a fund to exercise a discretion vested in it by the rules of the fund. The 

essence of the complaint is thus that the employer has not fulfilled its duties 

in terms of the rules of the fund.     

 

2. No hearing has been held, thus, in coming to a decision, I have relied on the 

documentary evidence compiled in the course of the investigation by my 

Assistant Adjudicator, Cikizwa Nkuhlu, as well as the submissions made by 

the parties.  
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3. The complainant is Joyce van Dyk, an adult female, residing at 6 Birch 

Road, Grassy Park, in the Western Cape.  Although she was initially 

represented by the attorneys Matz, Watermeyer Incorporated, the 

complainant is no longer legally represented. 

 

4. The first respondent is Fedsure Life Assurance Limited (“the 

administrators”), previously known as Norwich Life Insurance Society, the 

underwriters and administrators of the Heathfield Pre-school Group Life and 

Pension Scheme. 

 

5. The second respondent is the Governing Body of the Heathfield Pre-school 

Centre (“the employer”). 

 

6. The Heathfield Pre-school Group Life and Pension Scheme (“the fund”), a 

pension fund duly established in terms of the Pension Funds Act of 1956, 

was not cited as a party to the proceedings.  However, because of the 

interest that it has in the matter, it will accordingly be joined as the third 

respondent.  The fund came into being on 1 September 1986. 

 

7. The complainant was employed by the employer as a secretary, from 1 

August 1978, until her resignation on 21 July 1998.  She was a contributor 

to, and thus a member of, the fund. 

 

8. During January 1998, certain criminal charges of financial negligence, 

involving a sum of R39 273-15, were laid by the employer against the 

complainant and a Mrs Eksteen.  A settlement agreement was entered into 

between the parties in terms of which, inter alia, the complainant agreed to 

resign with effect from 21 July 1998, and the employer agreed to withdraw 

the charges, and not to proceed with any disciplinary proceedings against 

her. 

9. As a consequence of the complainant’s resignation from employment, her 
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membership of the fund ceased, and the fund paid her a withdrawal benefit 

in terms of Special Rule 5 of its rules.  The  rule reads as follows: 

 
Withdrawal benefit 

(i) On withdrawal there shall be paid to the member a return of all his own  

contributions to the scheme accumulated with 3% per annum compound interest.  

(ii) In addition to the benefit payable in (i) above, a member with 10 or more  

years service will be entitled to 5% of the balance of his allocated share, and 

thereafter such additional benefit shall escalate at the rate of 2,5% for every 

completed two years of service thereafter. 

  

10. As at 21 July 1998, the balance of the complainant’s allocated share of the 

fund amounted to R29 355-00, and she had been a member of the fund for 

approximately twelve years.  A withdrawal benefit comprising of her 

contributions amounting to R8 847-74, plus 7,5% of the balance of her 

accumulated share of the fund (R2 109-10), less tax in the sum of  

           R1 739-80, was paid out to her on 29 September 1998.  

 

11. The complainant, through her erstwhile legal representatives, addressed a 

letter to the Chairperson of the employer, requesting her to exercise the 

discretion vested in her by General Rule 10(iii), and award her the full 

balance of her allocated share.  The rule reads as follows: 

 
WITHDRAWAL FROM SERVICE 
(iii) If a member does not receive the full benefit of his allocated share, 

the employer may, nevertheless, at his sole discretion, grant the 

member a further amount up to the balance of his allocated share. 

 

 

 

 

 

 

12. Among the factors that she stated should influence the exercise of a 



- Page 4 - 

discretion in her favour were the fact that she had not been convicted of a 

criminal offence, the duration of her membership of the fund, the serious 

financial hardship that she had suffered as a result of the reduced payout, 

and the belief that a strict adherence to the rules would severely prejudice 

her. 

  

13. No response was received from the employer.  
 

14. Subsequent to the letter, the complainant phoned the administrators of the 

fund and requested them to pay her the full balance of her allocated share.  

In response thereto, the administrators sent her a letter, dated 2 June 2000, 

wherein they stated: 

 
The withdrawal benefit previously paid to you was in terms of the rules of the above 

fund. The rules do make provision that if a member is not entitled to the full value of 

his allocated share, the board of trustees of the fund may nevertheless, at its sole 

discretion, grant the member a further amount up to the balance of his allocated 

share.  In order for us to pay this additional amount we require a written instruction 

from the board of trustees. 

 

 

15. In response to the complaint lodged in terms of Section 30(A)(3), the 

administrators reiterated their response contained in the letter dated 2 June 

2000.  They further went on to state that the trustees had not given them 

any indication whether the extra amount should be paid. 

  

16. Copies of the rules of the fund, which were furnished to this tribunal by both 

the administrators and the Principal of the employer, show no amendment of 

General Rule 10(iii) so as to substitute the trustees for the employer as the 

party in whom the discretion vests in terms of the rule.  
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17. Regardless of whether I accept that the rule has been so amended, or that it 

still operates in its original and unamended form, neither the board nor the 

employer has to date given any indication whether or not it has actually 

considered the complainant’s request, nor has any indication been given of 

what factors were considered in deciding not to exercise the discretion in her 

favour.   

 

18. Although the employer has been given an opportunity to respond to the 

complaint in general terms, it has not been requested to respond specifically 

to the question of the exercise of discretion.   The fund, on the other hand, 

has up to now not been joined as a party and thus accorded an opportunity 

to state its case.  Accordingly, this tribunal is not in a position  to determine 

the reasonableness or otherwise of any exercise of the discretion in General 

Rule 10(iii). 

 

19. The interests of justice require that the employer and/or the board of 

trustees be given an opportunity to address the substance of the issues 

raised.  

 

20. Accordingly the relief granted is as follows: 

 

20.1 The Heathfield Pre-school Group Life and Pension Scheme is joined  

        as the third respondent to these proceedings. 

 

20.2 The first respondent is ordered to serve a copy of the complaint, its  

        response, and this order on the third respondent, within seven days 

        of the date of this order. 

 

 

 

20.3 The second and third respondents are directed to inform this tribunal,  
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        and the complainant, in writing, by no later than Tuesday 25 September  

        2001, of the factors that they took into account in deciding not to  

        pay the complainant a further amount as provided for in General Rule 

        10(iii).  

 

 

DATED AT CAPE TOWN ON THIS 10TH DAY OF SEPTEMBER 2001. 

 

 

…………………………………. 
JOHN MURPHY 
PENSION FUNDS ADJUDICATOR  

 

 

 

 

 

 

 

 

 

 

 


	Fedsure Life Assurance Limited                                        First Respondent

